Section 13sex of the Tax Act
The South African Revenue Service (SARS) permits a significant tax benefit on residential property
under section 13 Sex of the Income Tax Act No. 58 of 1962. This incentive allows purchasers of residential units to ‘write-off ’ a percentage of the cost of buildings, or improvements thereof, acquired
or built after 21 October 2008. The following criteria applies:
1. The taxpayer must own at least 5 residential units. A residential unit refers to a building or self-contained
apartment, mainly used for residential accommodation with the exclusion of structures used for business
purposes, for example hotels.
2. All units must be situated in South Africa.
3. Residential units must be new and unused. (For example, buyers of flats that had previously been occupied would not qualify for this incentive.)
4. The units must be used solely for the purpose of a trade (i.e. residential letting). This prevents housing
claims for personal use.

Residential allowance:

A 5% deduction is allowed under the Act for normal residential units. An even greater depreciation of
10% is permitted in the case of low cost accommodation. The Act defines low cost accommodation as a
stand-alone unit to the value of up to R300 000 or an apartment to the value of up to R350 000. Furthermore, the owner may not charge a monthly rental rate in excess of 1% of the aforementioned amounts.
Note that the additional 5% claim is a bonus for low-cost units and only applies if the normal 5% deduction is allowed. The allowance is claimable until the full cost of the unit is written off.

Cost on which the allowance is based:

The ‘total cost’ used for the calculation is considered to be the lesser of the actual cost incurred or the
market value on the date at which the transaction was concluded. This limitation is in place to prevent
taxpayers buying or building a unit at inflated prices from connected parties to obtain a greater tax
deduction. Furthermore, there will be no deduction permitted if the taxpayer has previously claimed a
deduction under another section of the Act.
Where taxpayers buy the residential unit without erecting or constructing the unit, or ‘acquire an improvement to a residential unit’, the cost is calculated as follows:

55% of the total cost (acquisition price) where a new unit is acquired, or
30% of the acquisition price where an improvement is acquired.
Taxpayers need to remember that should they dispose of the property, any allowance previously made
available will be regarded as recovered or recouped upon disposal. Also, any amount received in excess
of the cost of the property will be liable to capital gains tax.

It also partially extends these advantages to buyers of new or unused residential property that is
bought to let. Buyers or builders of the so-called low-cost residential property are particularly
incentivised under the new regime. This article will consider the proposed provision in some detail.
Background:

As a starting point however, it is useful to examine some of the background to the introduction of this
new provision.
Historically, the rules relating to claiming tax allowances on immovable property that is used for income
producing purposes have been somewhat incoherent and confusing.
The Act has always generally granted depreciation allowances for movable assets used by a taxpayer involved in a form of trade. It has however been selective, in granting such allowances for buildings and
other permanent structures. Whether an allowance was permissible in respect of such assets and the
amount of such allowance depended on the specific type of trade the building or permanent structure
was used in.
For example, hotels could be written off at a rate of 5% per annum whereas capital expenditure for mining was subject to a 100% allowance. Other buildings used for trade not covered by a specific depreciation regime, such as rental properties, were not entitled to any depreciation at all despite their business
usage.
In recent years there has been a gradual realisation that this scattershot approach is short-sighted. It is a
fact, long recognised in accounting practice, that all permanent structures depreciate due to their limited useful life. Consequently, there seemed to be no reason why the tax system should exclude some
commercially used buildings from write-offs for depreciation and not others.

This incentive allows developers/investors to claim a write-off also known as ‘capital allowances’ of
the building costs they incurred as tax deductions from their income provided certain conditions are
met.
No sooner had the ink on that article dried, than sweeping changes were announced by the
Treasury to rule capital allowances in respect of such built-to-let residential property. It has been
proposed in the Revenue Laws Amendment Bill 80 of 2008 that the provocatively named s 13sex
will be added to the Act to replace the moribund s 13ter. This new provision gives greater tax
advantages to developers than were previously available.
In 2007, s 13quin of the Income Tax Act was introduced which allowed commercial buildings to be
written off at a rate of 5% per year to the extent that such buildings fell outside other depreciation regimes. Inexplicably, residential building used for letting were excluded from this new allowance.
In the 2008 round of amendments, this mistake appears to have been acknowledged in the form of the
newly proposed s 13sex to the Act, which if adopted, in its current form,
will have kicked into operation on 21 October 2008.

In the explanatory memorandum that accompanied the proposed amendment, it was stated that the
new provision represented recognition of the inherent risks involved in the property market and the
need to encourage the provision of low cost accommodation. It was also meant to introduce a simpler
more comprehensive depreciation regime that was easier to comply with (and to enforce).
The effect of the new residential building allowance.
So what is the effect of this new provision? Developers who qualify under the new s 13sex will be able
to write off the cost of all new and unused ‘residential units’ they erect on or after 21 October 2008 at an
annual rate of 5%. The 5% write-off applies also to the cost of new and unused improvements to existing
buildings.
Furthermore, this allowance is not apportioned for part of year so even if a building is acquired on the
last day of a tax year, the full 5% may be claimed as a deduction. It may be noted that this is a faster
depreciation rate than the allowances granted unders 13ter which permitted allowances totaling only
12%in the first year in which a qualifying building was occupied and a further 2% in succeeding years.
This means building costs can now be written off over a much shorter 20 years with s 13sex instead of
the 45 year write-off that’s 13ter permitted.
Purchasers of residential units are also entitled to the write-off. However the amount they may write off
is limited to 55% of the acquisition price of the residential unit or 30% of the price of an improvement
thereon where they have acquired a residential unit or improvement representing only a part of the
building. (It must be said that this restriction on purchasers is a somewhat puzzling aspect of the new
tax incentive. It appears to prejudice purchasers of new and unused apartments over purchasers of new
and unused buildings. Possibly, this is in line with the overall aim of the incentive to encourage large
developments).
There is even greater depreciation permitted in the case of so-called low cost accommodation. Residential units that qualify (ie, so-called ‘low-income residential units’) can be written off at a rate of 10% –
that is, over 10 years. Low-income residential units are however strictly defined to refer to buildings that
cost up to R200 000, or in the case of apartments, that which do not exceed a cost of R250 000. Furthermore, the owner may not charge a monthly rental rate in excess of 1% of the aforementioned amounts
(plus, in the case of buildings, a proportionate share of the cost of the land bulk infrastructure).
The rental charge restriction is apparently in place to ensure that the benefiting properties are used by
low- income tenants. The South African Revenue Service has indicated however that it will allow for
these rental and cost monetary thresholds to be adjusted over time to take account of annual inflation.
It has been pro- posed, in the legislation, that for purposes of calculating the rental charge, the cost will
be increased by 10% for each year subsequent to the year in which the building or apartment is brought
into use.
tion. (It seems odd though that the provision refers to ‘new or unused improvements’. Surely, all improvements are ‘new and unused’?)
Secondly and most importantly, the residential unit or improvements thereon must be used solely for
purposes of the taxpayer’s trade. This effectively prevents the allowance being
claimed for housing arrangements that are for personal use.

Thirdly, the allowance is available only if the taxpayer owns at least five residential units within South
Af- rica which are all used for the purposes of the taxpayers’ trade. Apparently, this condition was put in
place in order to encourage substantial projects.
Fourthly, the residential unit must itself be situated in South Africa for the incentive to apply.
Anti-avoidance and recoupment considerations. The provisions contain the standard protections against
taxpayers who intend to abuse them for purposes of tax avoidance.
For example, the amount of the deduction is limited to the lesser of the actual cost or the market value
of the residential unit. This limitation is in place to prevent unscrupulous taxpayers buying or building
the unit at inflated prices from connected parties so as to ‘bump up’ the amount upon which the
allowance is calculated and obtain a greater tax deduction. Furthermore, there will be no deduction permitted if the taxpayer has pre- viously claimed a deduction under another section of the Act (ie, there
can be no ‘double-dipping’ of capital allowances).
Additionally, it should be borne in mind that the allowance is also subject to the normal recoupment
provisions. This means that if the building in respect of which the allowance was claimed is sold, the
sale pro- ceeds will be subject to normal income tax to the extent that allowances under s 13sex were
claimed.
Last word
The proposed provision represents positive news for business people involved in the residential building
sector and a definite improvement over the existing s 13ter. It may be recommended that developers and
purchasers who think they may qualify for this allowance should pay a visit to their tax advisors.
When you are investing your own capital and making financial commitments to use property investments
to grow your wealth, it is vital to get the very best tax advice to maximise your allowances. For advice and
guidance, look to the independent specialists who have the right team of professionals working with them
that gives them the track record of success, integrity and security that you want.
In the property investment business this is no exception. Contact us at IGrow Wealth – our team of tax
specialists and I will help you on the road to achieving the success you deserve.
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